
Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES

Washington, D.C.

In the Matter of

Determination of Rates and Terms for
Business Establishment Services

Docket No. 2012-1 CRB
Business Establishments II goPYRtv-

MOTION TO ADOPT SETTLEMENT

The undersigned parties (collectively, the "Parties") hereby notify the Copyright Royalty

Judges that a settlement has been reached concerning royalty rates and terms under Section

112(e) of the Copyright Act in the above-referenced proceeding (the "Proceeding") for the

royalty period January 1, 2014 through December 31, 2018. The proposed, modified rates and

terms for business establishment services as agreed to among the Parties are attached hereto as

Exhibit A (the "Settlement Rates and Terms"). Exhibit B attached hereto is marked to show

the amendments that would be made to the existing regulations for business establishment

services, codified at 37 C.F.R. Part 384, through the adoption of the Settlement Rates and Terms.

The Parties respectfully submit the Settlement Rates and Terms for publication in the Federal

Register for notice and comment in accordance with 17 U.S.C. f 801(b)(7)(A) and 37 C.F.R.

$ 351.2(b)(2) and request that the Judges adopt the same as the statutory royalty rates and terms

for business establishment services for January 1, 2014 through December 31, 2018.

I. Nature of the Settlement Rates and Terms

The Settlement Rates and Terms for business establishment services are the product of

extensive negotiations among the Parties and are a non-precedential compromise motivated by

the unique business and economic circumstances of the Parties. The Parties also agreed to the

Settlement Rates and Terms to avoid the costs, risk, and uncertainties ofparticipating in a

litigated rate proceeding. The Settlement Rates and Terms carry forward the existing terms with
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relatively few adjustments, and change the statutory royalty rate &om 10% of gross proceeds to

12.5% of gross proceeds.

Nothing in the Settlement Rates and Terms should be understood as making any

admissions or concessions with respect to any positions taken by Music Choice, Sirius XM

Radio Inc., or SoundExchange, Inc. on any disputed issues before the Copyright Royalty Judges

in CRB PSS/Satellite II, Docket No. 2011-1.

II. Adoption of the Settlement by the Copyright Royalty Judges

Pursuant to 17 U.S.C. $ 801(b)(7)(A), the Copyright Royalty Judges have the authority

"[t]o adopt as a basis for statutory terms and rates... an agreement concerning such matters

reached among some or all of the participants in a proceeding at any time during the

proceeding." Such an agreement may serve as the basis for statutory terms and rates if other

interested parties who "would be bound by the terms, rates or other determination" set by the

agreement are afforded "an opportunity to comment on the agreement," id. $ 801(b)(7)(A)(i),

and no participant objects. Id. $ 801(b)(7)(A)(ii).

The Parties are all of the participants in the Proceeding. As such, there is no participant

objecting to the Settlement Rates and Terms. Accordingly, the Copyright Royalty Judges

should adopt the Settlement in its entirety after its publication in the Federal Register and the

receipt of any comments. 17 U.S.C. $ 801(b)(7).

Dated: November 29, 2012

SIGNATURE PAGE FOLLOWS
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Respectfully submitted,

Gary Rt Greenstgin, Esq.
ILSON SONMI GOODRICH 4

ROSATI
1700 K Street, N.W., Fifth Floor
Washington, D.C. 20006
(P) (202) 973-8800
(F) (202) 973-8899
ggreenstein wsgr.corn

Counselfor Muzak I,I.C and DMZ; Inc.

C. Colin Rushing, Esq. /
General Counsel
SOUNDEXCHANGE, INC.
733 10 Street, NW, 10 Floor
Washington, D.C. 20001
(P) (202) 640-5869
(F) (202) 640-5883
crushing soundexchange.corn

Milton B. Olin, Jr., Hsq.
ALTSCHUL 4 OLIN
16133 Ventura Boulevard, Suite 1270
Encino, CA 91436-2408
(P) (818) 990-1800
(F) (818) 990-1429
molin altolinlaw.corn

Counselfor Pandora Media, Inc.

Bruce Joseph,

Esq.i'ILEY

REIN LLP
1776 K St., N.W.
Washington, D,C. 20006
(P) (202) 7f91-7000
(F) (202) 719-7049
bjoseph wileyrein.corn

Counselfor Clear Channel Broadcasting,
Inc.

William Colitre, Esq.
MUSIC REPORTS, INC.
21122 Erwin Street
Woodland Hills, CA 91367
(P) (818) 558-1400
(F) (818) 558-3484
BColitre@MusicReports.corn

Todd Larson, Esq.
WEIL, GOTSHAL k, MANGES LLP
767 Fifth Avenue
New York, NY 10153
(P) (212) 310-8170
(F) (212) 310-8007
Todd.Larson@weil.corn

Counselfor Sirius XMRadio Inc.
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Paul Fakler, Bsq.
ARBNT FOX LLP
1675 Broadway
New York, NY 10019
(P) (212) 484-3900
(F) (212) 484-3990
Falder.Paul arentfox.coni

Counselfor Music Choice



EXmmeIT A

PART 384—RATES ANB TERMS FOR Im; MAKING GP EPHEMERAL.

RECORBINGS BV BUSINESS ESTABLIS~NK SERVLCES

g 384.1 GeneraL

(a) Scope. This part 384 establishes rates and terms of royalty payments for the making of

Ephemeral Recordings by a Business Establishment Service, as defined in $ 384.2, in accordance

with the provisions of 17 V.S.C. 112(e), during the period January 1, 2014, through December

31, 2018 (the "License Period").

(b) Legal compliance. Licensees relying upon the statutory license set forth in 17 U,S.C.

112(e) shall comply with the requirements of that section, the rates and terms of this part and any

other applicable regulations,

(c) Jtelationship to voluntary agreements. Notwithstanding the royalty rates and terms

established in this part, the rates and terms ofany license agreements entered into by Copyright

Owners and Licensees shall apply m lieu of the rates and terms of this part to the making of
Ephemeral Recordings within the scope of such agreements.

g 384.2 9e5nitions.

For purposes of this part, the following definitions shall apply:

Business Establishment Service means a service making transmissions of sound recordings

under the limitation on exclusive rights speci6ed by 17 U.S.C. 114(d)(1)(C)(iv).

Collective is the collection and distribution organization that is designated by the Copyright

Royalty Judges. For the License Period, the Collective is SoundHxchange, Inc.

Copyright Owners are sound recording copyright owners who are entitled. to royalty

payments made under this part pursuant to the statutory license under 17 U.S.C. 112(e),

Ephemeral Recording is a phonorecord created for the purpose of facilitating a transmission

of a public performance ofa sound recording under the limitations on exclusive rights specified

by 17 U.S.C. 114(d)(1)(C)(iv), and subject to the limitations specified in 17 U.S.C. 112(e).

Licensee is a Business Establishment Service that has obtained a compulsory license under

17 U.S.C. 112(e) and the implementing regulations therefor to make Ephemeral Recordings.

Performers means the independent administrators identified in 17 U.S.C. 114(g)(2)(B) and

(C) and the parties identified in 17 U.S.C. 114(g)(2)(D).

QualifiedAuditor is a certified public accountant.



g 384.3 RGyalty fees f0x'jphemer'aI vec0rgimgs.

(a) Basic royal rate. For the making of any number of Ephemeral Recordings in the

operation of a Business Establishment Service, a Licensee shall pay 12.5% of such Licensee's
"Gross Proceeds" derived from the use in such service of musical programs that are attributable

to copyrighted recordings. "Gross Proceeds" as used in this section means all fees and payments,
including those made in kind, received from any source before, during or after the License

Period that are derived from the use of copyrighted sound recordings during the License Period

pursuant to 17 U.S.C. 112(e) for the sole purpose of facilitating a transmission to the public of a

performance of a sound recording under the limitation on exclusive rights specified in 17 U.S.C.

114(d)(1)(C)(iv). The attribution of Gross Proceeds to copyrighted recordings may be made on

the basis of:

(1) For classical programs, the proportion that the playing time of copyrighted classical

recordings bears to the total playing time of all classical recordings in the program, and

(2) For all other programs, the proportion that the number of copyrighted recordings bears
to the total number of all recordings in the program.

(b) Minimumfee. Each Licensee shall pay a minimum fee of $ 10,000 for each calendar year
of the License Period in which it makes Ephemeral Recordings for use to facilitate transmissions
under the limitation on exclusive rights specified by 17 U.S.C. 114(d)(1)(C)(iv), whether or not it
does so for all or any part of the year. These minimum fees shall be nonrefundable, but shall be

fully creditable to royalty payments due under paragraph (a) of this section for the same calendar

year (but not any subsequent calendar year).

(c) Other royalty rates and terms. This part 384 does not apply to persons or entities other
than Licensees, or to Licensees to the extent that they make other types of ephemeral recordings
beyond those set forth in paragraph (a) of this section. For ephemeral recordings other than those
governed by paragraph (a) of this section, persons making such ephemeral recordings must pay
royalties, to the extent (if at all) applicable, under 17 U.S.C. 112(e) or as prescribed by other law,
regulation or agreement.

g 384.4 'ferms f0r making payment ef v0yajLty fees @md stetexnemts 0f acc0umt.

(a) Payment to the Collective. A Licensee shall make the royalty payments due under

$ 384.3 to the Collective.

(b) Designation ofthe Collective. (1) Until such time as a new designation is made,
SoundExchange, Inc., is designated as the Collective to receive statements of account and royalty
payments from Licensees due under $ 384.3 and to distribute such royalty payments to each

Copyright Owner, or their designated agents, entitled to receive royalties under 17 U.S.C. 112(e).

(2) If SoundExchange, Inc. should dissolve or cease to be governed by a board consisting of
equal numbers of representatives of Copyright Owners and Performers, then it shall be replaced



by a successor Collective upon the fulfillment of the requirements set forth in paragraph (b)(2)(i)

of this section.

(i) By a majority vote of the nine Copyright Owner representatives and the nine Performer

representatives on the SoundExchange board as of the last day preceding the condition precedent

in this paragraph (b)(2), such representatives shall file a petition with the Copyright Royalty

Judges designating a successor to collect and distribute royalty payments to Copyright Owners

entitled to receive royalties under 17 U.S.C. 112(e) that have themselves authorized the

Collective.

(ii) The Copyright Royalty Judges shall publish in the FEDERAL REGIsTER within 30 days of

receipt of a petition filed under paragraph (b)(2)(i) of this section an order designating the

Collective named in such petition.

(c) Monthly payments. A Licensee shall make any payments due under $ 384.3(a) on a

monthly basis on or before the 45th day after the end of each month for that month. All monthly

payments shall be rounded to the nearest cent.

(d) Minimum payments, A Licensee shall make any minimum payment due under

$ 384.3(b) by January 31 of the applicable calendar year, except that payment by a Licensee that

has not previously made Ephemeral Recordings pursuant to the license under ].7 U.S.C. 112(e)

shall be due by the 45th day after the end of the month in which the Licensee commences to do

so.

(e) Late payments. A Licensee shall pay a late fee of 1.0% per month, or the highest I'M
rate, whichever is lower, if either or both a required payment or statement of account for a

required payment is received by the Collective after the due date. Late fees shall accrue &om the

due date until both the payment and statement of account are received by the Collective.

(f) Statements ofaccount. For any part of the License Period during which a Licensee

operates a Business Establishment Service, at the time when a minimum payment is due under

paragraph (d), and by 45 days after the end of each month during the period„ the Licensee shall

deliver to the Collective a statement of account containing the informati.on set forth in this

paragraph (f) on a form prepared, and made available to Licensees, by the Collective. In the case

of a minimum payment, or if a payment is owed for such month, the statement of account shall

accompany the payment. A statement of account shall contain only the following information:

(1) Such information as is necessary to calculate the accompanying royalty payment, or if

no payment is owed for the month, to calculate any portion of the minimum fee recouped during

the month;

(2) The name, address, business title, telephorie number, facsimile number (if any),

electronic mail address and other contact information of the person to be contacted for

information or questions concerning the content of the statement of account;

(3) The signature of:



(i) The owner of the Licensee or a duly authorized agent of the owner, if the Licensee is not

a partnership or corporation;

(ii) A partner or delegee, if the Licensee is a partnership; or

(iii) An officer of the corporation, if the Licensee is a corporation;

(4) The printed or typewritten name of the person signing the statement of account;

(5) The date of signature;

(6) If the Licensee is a partnership or corporation, the. title or official position held in the

partnership or corporation by the person signing the statement of account;

(7) A certification of the capacity of the person signing; and

(8) A statement to the following effect:

I, the undersigned owner or agent of the Licensee, or officer or partner, have examined this
statement of account and hereby state that it is true, accurate and complete to my knowledge
after reasonable due diligence.

(g) Distribution ofroyalties. (1) The Collective shall promptly distribute royalties received
from Licensees directly to Copyright Owners, or their designated agents, that are entitled to such

royalties. The Collective shall only be responsible for making distributions to those Copyright
Owners or their designated agents who provide the Collective with such information as is

necessary to identify the correct recipient. The Collective shall distribute royalties on a basis that
values all Ephemeral Recordings by a Licensee equally based upon the information provided
under the reports of use requirements for Licensees contained in $ 370.4 of this chapter.

(2) If the Collective is unable to locate a Copyright Owner entitled to a distribution of
royalties under paragraph (g)(1) of the section within 3 years from the date of payment by a

Licensee, such royalties shall be handled in accordance with $ 384.8.

(h) Retention ofrecords. Books and records of a Licensee and of the Collective relating to

payments of and distributions of royalties shall be kept for a period of not less than the prior 3

calendar years.

g 384.5 CoiiMemtlal informataom.

(a) Definition. For purposes of this section, "Confidential Information" shall include the
statements of account and any information contained therein, including the amount of royalty
payments, and any information pertaining to the statements of account reasonably designaterl as

confidential by the Licensee submitting the statement.



(b) Exclusion. Confidential Information shall not include documents or information that at

the time of delivery to the Collective are public knowledge. The party claiming the benefit of this

provision shall have the burden of proving that the disclosed information was public knowledge.

(c) Use ofConfidential Information, In no event shall the Collective or any other person or

entity authorized to have access to Confidential Information pursuant to paragraph (d) of this

section use any Confidential Information for any purpose other than royalty collection and

distribution and activities related directly thereto,

(d) Disclosure ofConfidential Information. Access to Confidential Information shall be

limited to:

(1) Those employees, agents, attorneys, consultants and independent contractors of the

Collective, subject to an appropriate confidentiality agreement, who are engaged in the collection

and distribution of royalty payments hereunder and activities related thereto, who are not also

employees or officers of a Copyright Gwner or Performer, and who, for the purpose of
performing such duties during the ordinary course of their work require access to Confidential

Information;

(2) Board members of the Collective, and members of the Collective committees whose

primary functions are directly related to royalty collection and distribution, subject to an

appropriate confidentiality agreement and for the sole purpose of performing their duties as

board or committee members of the Collective, as applicable, provided that the sole Confidential

Information that may be shared pursuant to this paragraph (d)(2) is Confidential Information

contained in monthly statements of accounts provided pursuant to $ 384.4(f) that accompany

royalty payments;

(3) An independent and Qualified Auditor, subject to an appropriate confidentiality

agreement, who is authorized to act on behalf of the Collective with respect to verification of a

Licensee's statement of account pursuant to $ 384,6 or on behalf of a Copyright Gwner with

respect to the verification of royalty distributions pursuant to $ 384.7;

(4) Copyright Gwners, including their designated agents, whose works have been used

under the statutory license set forth in 17 U.S.C. 112(e) by the Licensee whose Confidential

Information is being supplied, subject to an appropriate confidentiality agreement, provided that

the sole Confidential Information that may be shared pursuant to paragraph (d)(4) of this section

are monthly statements of account provided pursuant to $ 384.4(f) that accompany royalty

payments;

(5) In connection with future proceedings under 17 U.S.C. 112(e) before the Copyright

Royalty Judges, and under an appropriate protective order, attorneys, consultants and other

authorized agents of the parties to the proceedings or the courts; and

(6) In connection with bona fide royalty disputes oi claims that are the subject of the

procedures under $ 384.6 or ) 384.7, and under an appropriate confidentiality agreement or

protective order, the specific parties to such disputes or claims, their attorneys, consultants or



other authorized agents, and/or arbitration panels or the courts to which disputes or claims may
be submitted.

(e) Safeguarding ofConfidentiaL Information. The Collective and any person or entity

identified in paragraph (d) of this section shall implement procedures to safeguard against

unauthorized access to or dissemination of any Confidential Information using a reasonable

standard of care, but no less than the same degree of security used. to protect Confidential

Information or similarly sensitive information belonging to the Collective, person, or entity.

g 384.6 Vei i6cation of iroyalty payiRiemts.

(a) General. This section prescribes procedures by which the Collective may verify the

royalty payments made by a Licensee.

(b) Frequency ofverification. The Collective may conduct a single audit of a Licensee,

upon reasonable notice and during reasonable business hours, during any given calendar year, for

any or all of the prior 3 calendar years, but no calendar year shall be subject to audit more than
oilce.

(c) Notice ofintent to audit. The Collective must file with the Copyright Royalty Judges a
notice of intent to audit a particular Licensee, which shall, within 30 days of the filing of the
notice, publish in the FEDERAL REGISTER a riotice announcing such filing. The notification of
intent to audit shall be served at the same time on the Licensee to be audited. Any such audit
shall be conducted by an independent and Qualified Auditor identified in the notice, and shall be
binding on all parties.

(d) Acquisition and retentionifreport, The Licensee shall use comm'ercially reasonable
efforts to obtain or to provide access to any relevant books and records maintained by third

paries for the purpose of the audit. The Collective shall retain the report of the verification for a
period of not less than 3 years.

(e) Acceptable verzfzeaiion procedure. An audit, including underlying paperwork, which
was performed in the ordinary course of business according to generally accepted auditing
standards by an independent and Qualified Auditor, shall serve as an acceptable verification
procedure for all parties with respect to the information that is within the scope of the audit.

(f) Consultation. Before rendering a written report to the Collective, except where the
auditor has a reasonable basis to suspect fraud and disclosure would, in the reasonable opinion of
the auditor, prejudice the investigation of such suspected fraud, the auditor shall review. the
tentative written findings of the audit with the appropriate agent or employee of the Licensee

being audited in order to remedy any factual errors and clarify any issues relating to the audit;
Provided that the appropriate agent or employee of the Licensee reasonably cooperates with the
auditor to remedy promptly any factual errors or clarify any issues raised by the audit,

(g) Costs of the verification procedure. The Collective shall pay the cost of the verification
procedure, uiiiess it is finally determined that there was an underpayment of 10% or more, in
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which case the Licen,see shall, in addition to paying the amount of any underpayment, bear the

reasonable costs of the verification procedure.

g 384.7 VejrNcatioii Oft''Oyalty dhstjributiozs.

(a) General, This section prescribes procedures by which any Copyright Owner may verify

the royalty distributions made by the Collective; provided, however, that nothing contained in

this section shall apply to situations where a Copyright Owner and the Collective have agreed as

to proper verification methods.

(b) Frequency ofverification. A Copyright Owner may conduct a single audit of the

Collective upon reasonable notice and during reasonable business hours, during any given

calendar year, for any or all of the prior 3 calendar years, but no calendar year shall be subject to

audit more than once.

(c) Notice ofintent to audit. A Copyright Owner must file with the Copyright Royalty

Judges a notice of intent to audit the Collective, which shall, within 30 days of the filing of the

notice, publish in the FEDERAL REGIsTER a notice announcing such filing. The notification of
intent to audit shall be served at the same time on the Collective. Any audit shall be conducted

by an independent and Qualified Auditor identified in the notice, and shall be binding on ail

Copyright Owners.

(d) Acquisition and retention ofi"epovt, The Collective shall use commercially reasonable

efforts to obtain or to provide access to any relevant books and records maintained by third

parties for the purpose of the audit. The Copyright Owner requesting the verification procedure

shall retain the report of the verification for a period of not less than 3 years.

(e) Acceptable verification procedure. An audit, including underlying paperwork, which

was performed in the ordinary course of business according to generally accepted auditing

standards by an independent and Qualified Auditor, shall serve as an acceptable verification

procedure for all parties with respect to the information that is within the scope of the audit.

(f) Consultation. Before rendering a written report to a Copyright Owner, except, where the

auditor has a reasonable basis to suspect fraud and disclosure would, in the reasonable opinion of
the auditor, prejudice the investigation of such suspected fraud, the auditor shall review the

tentative written findings of the audit with the appropriate agent or employee of the Collective in

order to remedy any factual errors and clarify any issues relating to the audit; Provided that the

appropriate agent or employee of the Collective reasonably cooperates with the auditor to

remedy promptly any factual errors or clarify any issues raised by the audit.

(g) Costs ofthe verification procedure, The Copyright Owner requesting the verification

procedure shall pay the cost of the procedure, unless it is finally determined that there was an

underpayment of 10% or more, in which case the Collective shall, in addition to paying the

amount of any underpayment, bear the reasonable costs of the verification procedure.



g 3S4.8 Unclaimed funds.

If the Collective is unable to identify or locate a Copyright Owner who is entitled to receive

a royalty distribution under this part, the Collective shall retain the required payment in a

segregated trust account for a period of 3 years from the date of distribution. No claim to such

distribution shall be valid after the expiration of the 3-year period. After expiration of this period,

the Collective may apply the unclaimed funds to offset any costs deductible under 17 U.S.C.

114(g)(3). The foregoing shall apply notwithstanding the common law or statutes of any State.



PART 3S4—RATES AND TERMS FOR THE MAIDNG OF KPHKMKRAI
RECORDINGS BY BUSINESS KSTABLISHMKNT SKRVICKS

g 3S4.1 General,

(a) Scope. This part 384 establishes rates and terms of royalty payments for the making of
Ephemeral Recordings by a Business Establishment Service, as defined in $ 384.2&- -l, in
accordance with the provisions of 17 U.S.C. 112(e), during the period January 1. 2014, throu «b

0cccn~b«r 31. 201l«~-';10o-24'the "License Period").

(b) Legal compliance. Licensees relying upon the statutory licenses set forth in 17 U.S.C.

112'hall comply with the requirements of that section, the rates and terms of this part and any
other applicable regulations.

(c) Relationship to voluntary agreements. Notwithstanding the royalty rates and terms
established in this part, the rates and terms of any license agreements entered into by Copyright
Owners and 1.iccnsccs ~';-:-" -';s-shall apply in lieu of the rates and terms of this part to the

making of Ephemeral Recordings within the scope of such agreements.

g 3S4.2 Definitions.

For purposes of this part, the following definitions shall apply:

Business Establishment Service means a service making transmissions of sound recordings
under the limitation on exclusive rights specified by 17 U.S.C. 114(d)(1)(C)(iv).

Collective is the collection and distribution organization that is designated by the Copyright
Royalty Judges. For the License Period, the Collective is SoundExchange, Inc.

Copyright Owner,i '&re i-s-':-sound recording copyright owners who air. i~-entitled tor-;";-;.-i-,'-'oyalty

payments made under this part pursuant to the statutory license under 17 U.S.C. 112(e).

Ephemeral Recording is a phonorecord created for the purpose of facilitating a transmission

of a public performance of a sound recording under the limitations on exclusive rights specified

by 17 V.S.C. 114(d)(1)(C)(iv), and subject to the limitations specified in 17 U.S.C. 112(e).

Licensee is a Business Establishment Service that has obtained a compulsory license under

17 U.S.C. 112(e) and the implementing regulations therefor to make Ephemeral Recordings;

Performers means the independent administrators identified in 17 U, S.C. 114(g)(2)(B) and

(C) and the parties identified in 17 U,S.C. 114(g)(2)(D).

QualifiedAuditor is a certified public accountant,



$ 3S4.3 Royalty fees for ephemeral recordings.

(a) Basic royalty rate. For the, making of any number ofEphemeral Recordings in the

operation of a Business Establishment Si~ vice, s'=-w~;"-;-p';";;.-s*;:z~-.,t-k+-';—.,i 4ii-;6'.a-";-maim;-"=-r'-+-'-M

&-"', ';;-';s-s-M--"',! i--'-'-'-" & —4!—S-C—" "
I V'-lH—)i~ I,'j -'r-a Licensee shall pay ] 2 \ l rj% of such Licensee's

"Gross Proceeds" derived from the use in such service of musical programs that are attributable

to copyrighted recordings. "Gross Proceeds" as used in this section means all fees and payments,

including those made in kind, received from any source before, during or after the License

Period that are derived from the use of copyrighted sound recordings during the License Period

pursuant to 17 U.S.C. 112(e) for the sole purpose of facilitating a transmission to the public of a

performance of a sound recording under the limitation on exclusive rights specified in 17 U.S.C.

114(d)(1)(C)(iv). The attribution of Gross Proceeds to copyrighted recordings may be made on

the basis of:

(1) For classical programs, the proportion that the playing time of copyrighted classical

recordings bears to the total playing time ofall classical recordings in the program, and

(2) For all other programs, the proportion that the number of copyrighted recordings bears

to the total number of all recordings in the program.

(b) Minimum fee. Each Licensee shall pay a minimum fee of $ 10,000 for each calendar year

~

n! thc l.iccnsc Period in which it makes Ephemeral Recordings for use to facilitate transmissions

under the limitation on exclusive rights specified by 17 U.S.C. 114(d)(1)(C)(iv), whether or not it

does so for all or any. part of the year, These minimum fees shall be nonrefundable, but shall be

fully creditable to royalty payments due under paragraph (a) of this section for the same calendar

year (but not any subsequent calendar year).

(c) Other royalty rates and terms. This part 384 does not apply to persons or entities other

than Licensees, or to Licensees to the extent that they make other types of ephemeral recordings

beyond those set forth in paragraph (a) of this section. For ephemeral recordings other than those

governed by paragraph (a) of this section, persons making such ephemeral recordings must pay
royalties, to the extent (if at all) applicable, under 17 U.S.C. 112(e) or as prescribed by other law,

regulation or agreement.

g 3S4.4 Terms for maldng payment of royalty fees and statements of account.

(a) Payment to /he Collective. A Licensee shall make the royalty payments due under $

384,3 to the Collective.

(b) Designation ofthe Collective. (1) Until such time as a new designation is made,

SoundExchange, Inc., is designated as the Collective to receive statements of account and royalty

payments from Licensees due under $ 384.3 and to distribute such royalty payments to each

Copyright Owner, or their designated agents, entitled to receive royalties under 17 U.S.C. 112(e),

(2) If SoundExchange, Inc. should dissolve or cease to be governed by a board consisting of

equal numbers of representatives of Copyright Owners and Performers, then it shall be replaced
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by a successor Collective upon the fulfillment of the requirements set forth in paragraph (b)(2)(i)
of this section.

(i) By a majority vote of the nine Copyright Owner representatives and the nine Performer

representatives on the SoundExchange board as of the last day preceding the condition precedent

~
in ~!his aragraph (b)(2)~f .~-;-is-s='u'-~;-:;, such representatives shall file a petition with the

Copyright Royalty Judges designating a successor to collect and distribute royalty payments to

Copyright Owners entitled to receive royalties under 17 U.S.C. 112(e) that have themselves
authorized s-!»}LI-.-th» Collective.

(ii) The Copyright Royalty Judges shall publish in the FEDERAL REGIsTER within 30 days of
receipt of a petition filed under paragraph (b)(2)(i) of this section an order designating the
Collective named in such petition.

(c) Mctnthly payments, A Licensee shall make any payments due under $ 384.3(a) on a

n~on!hl basis ou or bc!o!.c 4-",-the 45th day after the end of each month for that month—,;;.,d:";.p!
1 1 I
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d!LIc '- "'cl»'I 's Lit LC" !I te" e& let. LL '1»u!Ct I I: Ct I'««»a All 1Tlonthiy payments shall bC rourlClCCl 'to thC nearest

(dl Minimum payments ALicen.aee shall &nalce any ~minimum aymeni due under )
11')l(I')) ) ll) I I WI)) I) ) I, I
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(?-~!';-'; -:-;-;!;",.!-l~.,;.-a Licensee that has not previously made Ephemeral Recordings pursuant to
the license under 17 U.S.C. 112(e) shall be due by the 45th day after the end of the month in
which the Licensee commences to do so.

(e) Late payments. A Licensee shall pay a late fee of 1.0—.75% per month, or the highest
lawful rate, whichever is lower, i!'either or both u r»aq1! i ircd &avm»nt o! stat»}m»an! o f account! pl* a

I»q!!irccl p iznico! -!'-;-;"-.-';:-;;—pn;-:-;-;-;a-';Lsreceivedby the Collective after the due date. Late fees shall
accrue from the due date until ho!h ! hc payment and s!;! Icm»an! oi account are i~-received by the
Collective.

(f) Statements ofaccount. For any part of the 1 iccose P -"eriod ln = -'--.-- '-=

C»»;--d --.—I»& o I» ~ ! Iii I &tuIJ . I; Il..&1»..st I I » ~ I d ~ !»L«»»ms!«»u»J .f »». I „»! Is» ~ & I» e '": & ~ ~ r..» I .t.e..»»m .».»fl
»f11 & I I, 1 I.—I'»Y. I t t I I \, u'» . Lt «» I »»'I in iYI'1 il I Y d I »Jv (('IY JIYLY(tin I ((»IL In((l J. ( ((»r r»d(tin» (it I'hl ((I I I » (f!LY»I*

» ...«1-f;-;! -.=,',-;-!4'.!;-:-",—(lu»! I—WZ!-!-I-&during which a Licensee operates a Business Establishment
Service,;I!!h» ! induc ~; hcn;I niil~inium ty;» a~en! is dl!c lilted»'1 !~»I!a"!"! I~h (cl). a!Id by 45 days after
the end of each month during the period, the Licensee shall deliver to the Collective a statement
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of account containing the information set forth in this paragraph (f) on a form prepared, and

~
made available to Licensees, by the Collective. In thc case ol'a minimum paamient. or iaaf a

payment is owed for such month, the statement of account shall accompany the payment. A

statement of account shall contain only the following information:

(1) Such information as is necessary to calculate the accompanying royalty payment, or if
no payment is owed for the month, to calculate any portion of the nurnrnum fee recouped during
the month;

(2) The name, address, business title, telephone number, facsimile number (i I anv),
electronic mail address and other contact information of the person 4NAdM-e-b44~4m&to
be contacted for information or questions concerning the content of the statement of account;

(3) The 4a.-, j,',-"-i-NeR-signature of:

(i) The owner of the Licensee or a duly authorized agent of the owner, if the Licensee is not
a partnership or 8-corporation;

(ii) A partner or delegee, if the Licensee is a partnership; or

(iii) An ofEcer of the corporation, if the Licensee is a corporation;

(4) The printed or typewritten name of the person signing the statement of account;

(5) The date of signature;

(6) If the Licensee is a partnership or e-corporation, the title or official position held in the
partnership or corporation by the person signing the statement of account;

(7) A certi6cation of the capacity of the person signing; and

(8) A statement to the following effect:

I, the undersigned owner or agent of the Licensee, or of6cer or partner, MkeAr;.e"s:.-~a
cc.—;.;-~;-~k~~:-ykev.';.st-.have examined this statement of account and hereby state that it is

true, accurate and complete to my knowledge after reasonable due diligence.

(g) Disdibution of&vinyl(i ei';;;;",~; ~ -.v. ~IThe Collective shall promptly distribute w-;-ak-;-.

ya',+~&;-.-',i-novelties received from I.icensees directly to Copyright Owners. or their designated

a. enis. that are entitled in such rovnlties. The Collective: ~wAde 3-4&aHk»—~&k';-;&;:; shall only
be responsible for making distributions to those Copyright Owners or their desi rated agents

who provide the Collective with such information as is necessary to identify - ~-;"a',-the correct
recipient~i';:~+-p;;-; nw~. The Collective shall distribute royaltie~.",~pa-;s-;w;-ks on a basis that
values all Ephemeral Recordings by a Licensee equally based upon the information provided
under the j;.;;-!!-;~-lm;";-;.;i";.e-'„-;-,~-sea",tae+lw~~y4a4mws =;-;-;~+-'.~~- reports of use requirements iver

c.l-su;;"-",~~='~.-~,".-;i+~--s-ja-;-Licensees contained in i~ 370.-I ni this chapter—:P."-=.-;=i~-W-.e',,~~;-';.. ~ha!-
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g.=.-=';:-:=-»-"'-Q- - -';".~&'~-'-l~gLa- +lpo~i=.pl~~-C8+lqn'"'"~ppp-a~~='&.-it]gl" ~~~sg~~~gqnng
»&-'sa"-~ i»-bi -&if-c 8')'a& &-'g'a'Blvxfi8&8ci&'w-'&-'apcr4%6isee~RMH'~ &&'&'8+K4~iR-&akci'&MOM-BHs-.

c;=,=,;; .-i()-~';-'&'~&44~&'&-a-ie r'BR( rh6+c@vc&~i'8-)8~+%8HK-'a~%&'i— &-"&48&&-4&ne8'&1a'Y.-Bt~cr%~pp(Fr&-;i~H4
C

.-' -. ="4» e-4 - ~»-A-..~W~WW~~u.,&-~.&y~-&-4e~ak;~a,.;~-a:~we»;~~ei;;s4"-"~;;~—"- z,v~:.".

(r—Y&rVRk'C~5.

n 1

(kl & &.)'7'&&»Ri~& L id&A'ki%c+&+4M C~&'& sM &P&'aJ&» d&&&&&" HMRRA QR~j~%iai+ia&+&a~a k*&4iK'e&rsee&

&;;;~--;—~~3 ' 3—."-'"~~«~~ "+"-"-.";~~-ef-» "-'- ~a-+~~'~~&-" -.-.~ac~~-~~-"" "--+& ~ +-'~.~&-

8 &-I+rM-"FR%'4 i i+s &»ye&+'kk~b+AH44L»fel-~8~4(:A@~N4+~j. -+kv'kk4eN'&8-'&a~'~Il'&&(

Chai-a+'&'».&»-'-'a&. ii-Bing@&MM&'n~@M4i%»-.

(~i) l I lhe Collcctix e is uuabl» to locate a Cope ri ht Oivncr entitled fo a distributiono!'oyaltiesundcl p lroL cosh (L&)( l ) 01 Illc section 4 Itl'lln 3 5 ears I i'onl Ihc date ol pab Dlent bv a

l.icenscc. such royalties shall bc handled in accordance v;ith»» 384.h.

~hRetention ofrecords. Books and records of a Licensee and of the Collective relating to
~~g- pip~&~p+lgc&j~~~~~g+~~&g9-g~qQ~~~~~~~ya~(~~-payments of gnd dL»tribuIions ol royalties

shall be kept for a period ofnot less than the prior 3 calendar years.

g 384.5 ConfidentiM information.

(a) Definition. For purposes of this section~, "Confidential Information" shall include the
statements of account and —.any information contained therein, including the amount of royalty
payments, and any information pertaining to the statements of account reasonably designated as
con6dential by the Licensee submitting the statement.

(b) Exclusion. Con6dential Information shall not include documents or information that at
the time of delivery to the Collective are public knowledge. The party claimin fhc bcnclif nl'this

firoi isinn Ce&.-~&,'".&-shall have the burden ofproving that the disclosed information was public
knowledge.

(c) Use ofConfidential Information. In no event shall the Collective or any other person or

entity authorized to have access to Con6dential Information pursuant to paragraph (d) of this
section use any Confidential Information for any purpose other than royalty collection and
distribution and activities di+ col&-related d!rccily thereto.

(d) Disclosure ofConfidentia/ Informatio'n. Access to Con6dential Information shall be
limited to:

(1) Those employees, agents, attorneys, consultants and independent contractors of the
Collective, subject to an appropriate con6denfi.ality agreement, who are engaged in the collection
and distribution of royalty payinents hereunder and activities related thereto, who are not also

employees or officers of a Copyright Owner or Performer, and who, for the purpose of
performing such duties during the ordinary course of their work—. require access to Confidential
lnlol ill&ill()ll&&w&.'-&9 &V&-&-. S)
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(2) Board members of the Collective, and members of the Collective committees whose

primary functions are directly related to royalty collection and distribution, subject to an

appropriate confidentiality agreement and for the sole purpose ofperforming their duties as

board or committee members of the Collective, as applicable, provided that the sole

Ceonfidential I information that may be shared pursuant to this paragraph (d)(2) is Ceonfidential
I-information contained in monthly statements of accounts provided pursuant to $ 384 4(f) that

accompany royalty payments;

(3) An independent and Qualified Auditor, subject to an appropriate confidentiality
agreement, who is authorized to act on behalf of the Collective with respect to 0!- =-verification of
a Licensee s ~~-;—;-";4&,—IM-,-,-",v.-:-usus-statemtant of account ursuant to $ 384.6 or on behalf of a

Copyright Owner with respect to the verification of royalty distributions pursuant to $ 384.7;

(4) Copyright Oewners„ incI udin.„ ihcir desiunated ai enis. whose works have been used
under the statutory license set forth in 17 U.S.C. 112(e) by the Licensee whose Confidential
Information is being supplied—...-';-a&~"-";"s-'!vxo-', subject to an appropriate confidentiality
agreement, provided that the sole Ceonfidential )information that may be shared pursuant to
paragraph (d)(4) of this section are monthly statements of account provided pursuant to $

384.4(f) that accompany royalty payments;

(5) In connection with future proceedings under 17 U.S.C. 112(e) befor th Copyright
Royalty Judges, and under an appropriate protective order, attorneys, consultants and other
authorized agents of the parties to the proceedings or the courts; and

(6) In connection with bona fide royalty disputes or claims that are the subject of the
procedures under $ 384.6 or $ 384.7, and under an appropriate confidentiality agreement or
protective order, the specific parties to such disputes or claims, their attoineys, consultants or
other authorized agents, and/or arbitration panels or the courts to which disputes or claims may
be submitted.

(e) Safeguarding ofConfidentia/ Information. The Collective and any person or entity
identified in paragraph (d) of this section shall implement procedures to safeguard eu.!inst
unnuthorircd ccccss to oi dr seem'nation oriaiiv a!t-Confidential Information using a reasonable
standard of care, but no less than the same degree of security used to protect Confidential
Information or similarly sensitive information belonging to t hc =;;-., 4-Collective, person, or entity.

g 3S4.6 Verification of royalty payments.

(a) General. This section prescribes procedures by which the Collective may verify the
royalty payments made by a Licensee.

(b) Frequency ofverification. The Collective may conduct a single audit of a Licensee,

upon reasonable notice and during reasonable business hours, during any given calendar year, for

any or all of the prior 3 calendar years, but no calendar year shall be subject to audit more than
once.
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(c) Notice ofintent to audit. The Collective must file with the Copyright Royalty Judges a

notice of intent to audit a particular Licensee, which shall, within 30 days of the filing of the

notice, publish in the FEDERAL REGISTER. a notice announcing such filing. The notification of
intent to audit shall be served at the same time on the Licensee to be audited. Any such audit

shall be conducted by an independent and Qualified Auditor identified in the notice, and shall be

binding on all parties.

(d) Acquisition ond retention of narra;:;! :: Th-e-L.icensee shall ase commercially

reasonable efforts to obtain or to provide access to any relevant books and records maintained by
third parties for the purpose of the audit-~™.-.-; -'-me+~~-;-;~ -:;.-;..—.a',-.=..s4e:..—a-p -.+x,.-i;8-;:-;=-.-';;='os~;-;a;."-,—~

';-mits. The Collective shall retain the report of the verification for a period of not less than 3

years.

(e) Acceptable verification procedure. An audit, including underlying paperwork, which

was performed in the ordinary course of business according to generally accepted auditing
standards by an independent and Qualified Auditor, shall serve as an acceptable verification
procedure for all parties with respect to the information that is within the scope of the asudit.

(f) Consultation. Before rendering a written report to the Collective, except where the
auditor has a reasonable basis to suspect fraud and disclosure would, in the reasonable opinion of
the auditor, prejudice the investigatton of such suspected fraud, the auditor shall review the
tentative written findings of the audit with the appropriate agent or employee of the Licensee

being audited in order to remedy any factual errors and clarify any issues relating to the audit;
Provided that the appropriate agent or employee of the Licensee reasonably cooperates with the
auditor to remedy promptly any factual errors or clarify any issues raised by the audit.

(g) Costs ofthe verification procedure. The Collective shall pay the cost of the verification
procedure, unless it is finally determined that there was an underpayment of 10% or more, in
which case the Licensee shall, in addition to paying the amount of any underpayment, bear the
reasonable costs of the verification procedure.

g 3S4.7 Verification of royalty distributions.

(a) General. This section prescribes procedures by which any Copyright Owner may verify

~

the royalty distributions made by the Collective; -i'=provided, however, that nothing contained in
this section shall apply to situations where a Copyright Owner and the Collective have agreed as

to proper verification methods.

(b) Frequency ofverification, A Copyright Owner may conduct a single audit of the

Collective upon reasonable notice and during reasonable business hours, during any given
calendar year, for any or all of the prior 3 calendar years, but no calendar year shall be subject to

audit more than once.

(c) Notice ofintent to audit. A Copyright Owner must file with the Copyright Royalty

Judges a notice of intent to audit the Collective, which shall, within 30 days of the filing of the

notice, publish in the FEDERAL REGISTER a notice announcing such filing. The notification of
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intent to audit shall be served at the same time on the Collective. Any s~;-';.;audit shall be

conducted by an independent and Qualified Auditor identified in the notice, and shall be binding

on all Copyright Owners.

(1) Acquisition ond retention of r snort: .; '-o."-;ra The Collective shall use commercially

reasonable efforts to obtain or to provide access to any relevant books and records maintained by
I r

third parties for the purpose of the audit-~~@mt'-i~-.;;-;~:-;-:-e =-s—;="--.—.a-y:-io;,+ - "-";,;ss-;;";"-;-;=:

;-s-. The Copyright Owner requesting the verification procedure shall retain the report of the

verification for a period of not less than 3 years.

(e) Acceptable verification procedure. An audit, including underlying paperwork, which

was performed in the ordinary course of business according to generally accepted auditing

standards by an independent and Qualified Auditor, shall serve as an acceptable verification

procedure for all parties with respect to the information that is within the scope of the audit.

(f) Consultation. Before rendering a written report to a Copyright Owner, except where the

auditor has a reasonable basis to suspect fraud and disclosure would, in the reasonable opinion of
the auditor, prejudice the investigation of such suspected fraud, the auditor shall review the

tentative written findings of the audit with the appropriate agent or employee of the Collective in

order to remedy any factual errors and clarify any issues relating to the audit; Provided that the

appropriate agent or employee of the Collective reasonably cooperates with the auditor to

remedy promptly any factual errors or clarify any issues raised by the audit.

(g) Costs ofthe verification procedure. The Copyright Owner requesting the verification

procedure shall pay the cost of the procedure, unless it is finally determined that there was an

underpayment of 10% or more, in which case the Collective shall, in addition to paying the

amount of any underpayment, bear the reasonable costs of the verification procedure.

g 384.8 Unclaimed funds.

If the;;-Collective is unable to identify or locate a Copyright Owner who is entitled to

receive a royalty distl.ibulion t
a- -; - . ~under this part, the Collective shall retain the required

payment in a segregated trust account for a period of 3 years from the date of
dI sit ibutIon -.;-;-;-;-.-. o',-;&. No claIm to such'di stributt wp+,'."-; n;-.'o shall be valid'after the expiration of
the 3-year period. After d.',; expiration of this period, the Collective may apply the unclaimed

funds to offset any costs deductible under 17 U.S.C. 114(g)(3). The foregoing shall apply

notwithstanding the common law or statutes of any State.
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Wilson .5".nsini Goodrich R Rosati
PROFESSIONAL CORPORATION

1700 K Street, NW, Fifth Floor
Washington, D.C. 20006-3817

PHCNE 202.973.8800
FAx 202.973.8899

November 29, 2012

BY HAtVD 8r, ELECTRONIC MAIL
l ftL~; /-;

Copyright Royalty Board
Library of Congress
James Madison Memorial Building
101 Independence Avenue, SE.
Washington, DC 20559-6000

Re: Determination of Rates and Terms for Business Establishment Services
Docket No, 2012-1 CRB Business Establishments II

To Whom It May Concern:

I am pleased to inform you that all of the parties that filed Petitions to Participate (the
"Particinants") in the Determination of Rates and Terms for Business Establishment Services
Docket No. 2012-1 CRB Business Establishments II (the "Proceeding"), have reached a
voluntary settlement as to the rates and terms (the "Rates and Terms") to apply to business
establishment services operating under the statutory license set forth in Section 112(e) of the
Copyright Act, 17 U.S.C. $ 112(e), for the rate period commencing January 1, 2014 and ending
December 31, 2018 (the "Period").

Enclosed are an original, six (6) copies, and one (1) electronic copy in Portable
Document Format (PDP) on compact disk of the Participants'otion to Adopt Settlement (the
"Motion") and the proposed Rates and Terms for the Period. Exhibit A to the Motion contains
the Rates and Terms as proposed by the Participants and Exhibit B indicates the proposed edits
to the existing regulations for business establishment services set forth at 37 C.F.R. Part 384.

Please date stamp the sixth copy of the Motion to Adopt and return it to the messenger
making this hand delivery.

Sine ly,

Gary R. Greenste'nclosures

AUSTIN BRUSSELS GEORGETOWN, DE HONG KONG NEW YORK PALO ALTO SAN DIEGO SAN FRANCISCO SEATTLE SHANGHAI WASHINGTON, DC



Wilson Sonsini Goodrich R, Rosati
PROFESSIONAL CORPORATION

Copyright Royalty Board
November 28, 2012
Page 2

CC: C. Colin Rushing
Milton E. Olin, Jr.
Bruce Joseph
William Colitre
Paul Fakler
Todd Larson
Steve Englund


